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This article was prepared by attorneys at Baker & Daniels LLP to address tax
increment financing in Indiana. Tax increment financing is derived by state law and/or local
laws and, therefore, varies from jurisdiction to jurisdiction. Accordingly, while this article
relates to tax increment financing in Indiana, it may be helpful in understanding general
overview and structuring issues that relate to tax increment financing. However, it will be
important to review the law in the jurisdiction in which tax increment financing is sought to have
proper guidance on tax increment financing in those jurisdictions. This article is not intended to
provide legal advice or representations.

Legislative History

Tax increment finance ("TIF™) laws currently exist in more than thirty (30) states.
The concept was originally used as a method to raise the required local share for federal urban
renewal programs. It permitted local governmental units to recapture their contributions to
renewal projects from the increased property taxes generated.

The original TIF legislation in Indiana was enacted in 1975. The legislation
amended IC 36-7-14, the redevelopment statute applicable to units other than Indianapolis, and
IC 36-7-15.1, applicable solely to Indianapolis. Although there were additional amendments in
1977, the statute remained dormant because of technical deficiencies until additional changes
were adopted during the 1980 legislative session. While the primary TIF provisions are found in
the two redevelopment statutes, 1C 6-1.1-39 authorizes TIF for the repayment of state loans. The
redevelopment law is generally the most useful TIF authority for governmental units.

General Overview of TIF

Statutory cites for TIF are IC 36-7-14 (which applies to (i) counties, cities, and
towns other than Indianapolis and (ii) "excluded cities” in Marion County that elect to be
governed by IC 36-7-14), IC 36-7-15.1 (which applies only to Indianapolis and to those excluded
cities in Marion County that do not elect to be governed by IC 36-7-14), and IC 6-1.1-39 (which
authorizes the use of TIF to pay loans from the state). This discussion will focus primarily on
IC 36-7-14 and IC 36-7-15.1. Both statutes will be discussed generally, with any differences
noted.



Redevelopment commissions can exercise their powers (other than eminent
domain) in "economic development areas,"” the establishment of which does not require a finding
of being an "area needing redevelopment.” Thus, TIF bonds can be issued to fund development
activities in non-blighted areas that promote job opportunities. It should be noted that, for bonds
authorized to be issued by a redevelopment commission after July 1, 2003, that will have a
principal amount greater than $3 million, the bonds may not be issued without the prior approval,
by resolution, of the legislative body of the unit. See IC 36-7-15.1-28, IC 36-7-15.1-29, and
IC 36-7-15.1-30 (Indianapolis); and IC 36-7-14-2.5, IC 36-7-14-41, and I1C 36-7-14-43 (all other
units).

The basic purpose of TIF is as follows:

1. In general, TIF provides for the temporary allocation to redevelopment districts of
increased tax proceeds (known as "increment™) in an allocation area generated by
increases in assessed value. Thus, TIF permits units to use increased tax revenues
stimulated by redevelopment to pay for the capital improvements needed to
induce the redevelopment.

2. Depreciable personal properly may be used as increment under limited
circumstances.

The basic TIF theory is as follows:

1. Freeze property assessments at pre-development level in a designated area (an
"allocation area™).

2. Issue municipal bonds to finance portion of redevelopment.

3. As property values (and assessments) in area increase, use increment in tax
revenues to meet debt service on issued bonds.

4, All public bodies benefiting from the redevelopment share the costs of public
improvements associated with the redevelopment. When the redevelopment costs
have been paid, the tax allocation is discontinued and all public bodies enjoy the
benefits of increased property tax values.

Some "PROS" of TIF are as follows:

1. TIF makes redevelopment self-financed.

2. TIF is highly flexible because no petition approval is necessary (unless, in the
case of units other than Indianapolis, special taxes are to be levied in addition to
the increment), there is local control, and no debt limitation applies (unless, in the
case of units other than Indianapolis, special taxes are to be levied, in which case
the debt limit by statute is 2% of net assessed valuation).

3. TIF shifts the risk of redevelopment from taxpayers to bondholders.



Some "CONS" of TIF are as follows:

1. TIF assumes all increment is caused by redevelopment, to detriment of
overlapping taxing districts.

2. Some increment may be result of other forces such as marketplace and
demography.
3. Freezing tax base overlooks increased services other taxing districts may be called

on to provide and may limit the ability of other taxing units to raise additional
needed taxes or cause tax rates to increase to provide needed revenues.

4, "Pure” TIF bonds pose a greater risk to investors and, as such, bear higher interest
rates than general obligation bonds.

Description of Procedure for Implementation

Creation of a Redevelopment Commission:

1. Any city, town, or county may establish a Department of Redevelopment
controlled by a board of five members (seven in a county unit that elects to have
seven rather than five) ("Redevelopment Commission™).

2. Three of the members of a municipal (city or town) Redevelopment Commission
are appointed by the municipal executive (mayor for a city and president of the
town council for a town), and two are appointed by the municipal legislative body
(common council for a city and town council for a town).

3. The members of a county Redevelopment Commission are appointed by the
county commissioners.

4, A member of a Redevelopment Commission must be at least eighteen years of
age and must be a resident of the governmental unit he or she serves.

Redevelopment Plan

The Redevelopment Commission, utilizing city or county personnel and/or
outside consultants, must prepare a redevelopment plan that will provide evidence to support the
findings that the Redevelopment Commission must make by statute, describe the redevelopment
or economic development activities to be undertaken, and provide other information required by
statute or the Department of Local Government Finance (DLGF) and State Board of Accounts
administrative TIF regulations. The preparation of the redevelopment plan often takes several
weeks.

Declaratory Resolution

After the redevelopment plan is completed, the Redevelopment Commission
passes a "Declaratory Resolution” which describes the "redevelopment project area” (a new term



in the statute that replaces the prior term "redevelopment area™) or economic development area,
makes this area an allocation area, adopts a plan of redevelopment or economic development and
makes required statutory findings. A "redevelopment project area” must be an "area needing
redevelopment” (a new term in the statute that replaces the prior term "blighted area™), which is
defined in IC 36-7-1-3 as an area in which normal development and occupancy are undesirable
or impossible because of any of a number of factors. 1C 36-7-1-3 reads as follows:

"Area needing redevelopment” means an area in which normal
development and occupancy are undesirable or impossible because of any of the
following:

1) Lack of development.

(2 Cessation of growth.

3) Deteriorated or deteriorating improvements.
4) Environmental contamination.

(5) Character of occupancy.

(6) Age.

(7 Obsolescence.

(8) Substandard buildings.

9) Other factors that impair values or prevent a normal use or
development of property.

However, an "economic development area” does not have to be an "area needing
redevelopment.” Instead, the key findings in an "economic development area” relate to the plan.
The plan must:

1. Promote significant opportunities for the gainful employment of its citizens;

2. Attract a major new business enterprise to the unit;

3. Retain or expand a significant business enterprise existing in the boundaries of the
unit; or

4, Meet other purposes of IC 36-7-14-2.5, IC 36-7-14-41, and IC 36-7-14-43
(IC 36-7-15.1-28, IC 36-7-15.1-29, and I1C 36-7-15.1-30 for Indianapolis).

Plan Commission

The unit's plan commission then determines by resolution whether the
Declaratory Resolution and the redevelopment plan submitted by the Redevelopment
Commission conform to the plan of development for the unit and approves or disapproves them.
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(In Indianapolis this determination is made by the Metropolitan Development Commission
which also is the Redevelopment Commission.)

Other Governmental Approvals

In units other than Indianapolis, the municipal legislative body or county
executive must then approve the order of the plan commission. In Indianapolis, a separate
statute requires city-county council approval of any bond issue of the Redevelopment
Commission.  Also, in Indianapolis and all other units the establishment of an economic
development area must be approved by the city-county council or the unit's legislative body, as
appropriate.

Public Hearing

The Redevelopment Commission then publishes notice of the adoption of the
Declaratory Resolution and gives notice of a public hearing and meeting to adopt a
"Confirmatory Resolution." If the Declaratory Resolution includes a provision making the area
an allocation area, the Redevelopment Commission must also file certain information with each
taxing unit that is located wholly or partly in the allocation area, including the notice of the
public hearing and a statement disclosing in detail the economic impact of the allocation area.

The public hearing is held and the Confirmatory Resolution is adopted. A
property owner who fails to avail himself of the statutory remonstrance procedure cannot later
attack the blight finding (now known as a finding of being an "area needing redevelopment").
Murray v. City of Richmond, 276 N.E.2d 519 (Ind. 1971).

Bond Issuance

The bond issue is structured with the help of a financial advisor who will do a
feasibility study of the available tax increment. If a special tax is to be levied to pay all or, in
units other than Indianapolis, a portion of the bonds, the Redevelopment Commission may have
to undertake the petition/remonstrance procedures contained in I1C 6-1.1-20. (See "The
Petition/Remonstrance Laws For Bond Issues And Lease Financings"” on page 8 for a description
of the petition/remonstrance procedures.) These procedures do not apply to a bond issue to
finance a project that will cost the Redevelopment Commission less than $2 million or where the
special tax is to be used as a "back-up™ and the Redevelopment Commission reasonably expects
to have other funds (including tax increment) available to pay the debt service on the bonds.
Additionally, approval of the legislative body will be required (by resolution) of any financing if
the total principal amount exceeds $3 million.

An additional appropriation resolution must also be passed by the Redevelopment
Commission and reported to the DLGF. Also, for bonds payable in whole or in part from a
special tax, the DLGF must approve the bonds, except for bonds issued for certain "capital
projects"” costing more than $7 million approved by a County Board of Tax and Capital Projects
Review after December 1, 2008 (see page 7). If necessary, DLGF approval of the interest rate on
the bonds is obtained.



The Bond Resolution providing for the issuance of the bonds should allow for the
issuance of parity bonds (i.e., additional bonds payable on an equal basis from the increment)
and junior lien bonds (i.e., additional bonds payable on a subordinated basis from the increment)
to finance additional redevelopment in the area. An Official Statement describing the bonds is
typically prepared and the bonds are then sold by public bid, or so long as they are payable in
whole or in part from TIF, at a private sale.

Amendment of Plan

The Declaratory Resolution or the redevelopment plan may be amended by giving
notice of the amendment and stating the time and place where written remonstrances against the
proposed amendment may be filed. A hearing is then held to hear the remonstrances and vote on
the proposed amendment. The Redevelopment Commission is not required to have evidence or
make findings that were required for the establishment of the original redevelopment project or
economic development area, unless the amendment proposes to enlarge the boundaries of the
area by more than 20%. In such a situation, the same procedure used in establishing the area
must be used.

Deadlines

A Redevelopment Commission must immediately notify the DLGF upon
declaration of an allocation area. Before the first March 1 following such a declaration, the
Redevelopment Commission must file with the county auditor a copy of the allocation area map,
the resolution declaring the allocation area, and a list of parcel identification numbers of real
property in the area. A Redevelopment Commission is required to make a determination before
July 15 of each year with respect to the amount of incremental taxes to be raised in the following
year. If the Redevelopment Commission intends to collect less than the entire amount of
potential incremental taxes in the following year, it must give notice to that effect to the county
auditor by July 15.

Extension of Deadline for Establishment of Allocation Areas and Expiration Provision

The previously existing sunset date of December 31, 2005, for the creation of an
allocation area has been extended. In 2005, the General Assembly provided for a five-year
extension to December 31, 2011, and provided for automatic five-year extensions thereafter
unless the General Assembly enacts a law terminating the automatic extensions and designates a
final sunset date. However, Redevelopment Commissions are required to specify an expiration
provision upon establishing an allocation area that is not later than thirty (30) years from the date
of the creation of the area.

Projects That May Be Funded

Generally, bonds payable from TIF may be used to finance the cost of
redevelopment and the construction of public improvements in the redevelopment project area or
projects that directly serve or benefit that area. For example, the proceeds of TIF bonds may be
used for property acquisition and redevelopment activities including the construction of "local
public improvements,” such as public ways, sidewalks, sewers, waterlines, parking facilities and
park or recreational areas.



The specific permitted uses of property tax proceeds generated from the increased
assessed value are the following:

1. Paying the principal of and interest on obligations payable solely from TIF.
2. Establishing, augmenting, or restoring the debt service reserve for TIF bonds.
3. Paying the principal of and interest on TIF bonds payable from TIF and a special

taxing district tax levied by the commission.

4. Paying the principal of and interest on bonds issued by the "unit" to pay for local
public improvements in or serving the allocation area.

5. Paying premiums on the redemption before maturity of TIF bonds.

6. Paying leases entered into by the Redevelopment Commission for public
improvements.

7. Reimbursing the "unit® for expenditures made by it for local public
improvements.

8. Reimbursing the unit for rentals paid by it for a building or parking facility in or

serving the allocation area.

9. Paying all or a portion of a property tax replacement credit to taxpayers in the
allocation area.

10. Paying expenses incurred by the Redevelopment Commission for local public
improvements that are in or serve the allocation area.

11. With certain limitations, reimbursing public and private entities for expenses
incurred in training employees of industrial facilities located in the allocation
area.

Traditional Types of Redevelopment Bonds

With respect to pure tax increment bonds, all increased taxes over the base
assessment go to pay off the bonds and no other source of payment is used. Some advantages
are that there is no debt limit, that they can be sold at private sale, that no special tax levy is
needed, and that the petition/remonstrance procedures need not be followed. A disadvantage is
that the interest rate is higher because the risk to bondholders is greater. With a recent
amendment, the unit's legislative body will have to approve of any financing where the total
principal amount exceeds $3 million.

With respect to pure special benefits tax bonds, a special tax levy in the entire
redevelopment district (which for a city or town includes all of the territory within the city's or
town's corporate boundaries, and for a county includes all of the territory in the county except for
the territory within a municipality that has a Redevelopment Commission) raises taxes to pay off



the bonds and no other source of payment is used. Some advantages are that these bonds offer
greater security to the bondholder (which should result in a lower interest rate), and that the
structure is simpler (e.g., no reserve fund is needed). Some disadvantages are that these bonds
require that a new tax be levied, that the petition/remonstrance procedures may have to be
followed to the extent that the purpose of the bond issue is to finance a project costing more than
$2 million, that a debt limit applies in all units except Indianapolis, and that these bonds must be
sold by public bid.

With respect to "hybrid” bonds, tax increment is used as the primary source of
payment, but if it is not sufficient, a special tax is levied. Some advantages are that these bonds
are most flexible because they offer the best of both worlds in that they might not require the
raising of taxes, but there is that option; that they can be used for a smaller redevelopment
project area where not much increment is generated; that debt service reserve may not be needed
because a tax can always be levied for any shortfall in the available increment; and that they can
be sold at private sale. Also, if a Redevelopment Commission can reasonably expect to pay debt
service from the tax increment revenues or if the cost of the project financed will not exceed
$2 million, the petition/remonstrance procedures need not be followed. Some disadvantages are
that they might require the imposition of a special tax, that the debt limit applies to all units
except Indianapolis, and that they might tie up TIF so as to prohibit a future pure TIF bond issue.

Use of Redevelopment Authority

If a Redevelopment Commission issues bonds ("hybrid bonds") that are expected
to be paid from TIF or other revenues but will have a tax back-up, then the petition/remonstrance
procedures will not apply to such issues. However, the debt limitation still may be an issue. An
ideal financing mechanism would not require a taxpayer petition, would have TIF as the primary
source of payment, would have a "general obligation” backup, would allow any revenue from the
project (e.g., parking revenues) or other revenues available to the Redevelopment Commission to
be pledged to pay the bonds, and would not count against any statutory or constitutional debt
limitation of the redevelopment district or the unit. The 1987 General Assembly gave
municipalities the power to establish "Redevelopment Authorities” to accomplish these purposes.
The Redevelopment Authority would issue the bonds and construct the project which would
consist of any property that the Redevelopment Commission could finance with bonds. The
project would be leased to the Redevelopment Commission and the lease would be paid from
TIF, a "general obligation" tax, COIT, project revenues, any other revenues available to the
Redevelopment Commission or the unit, or a combination of these sources. No taxpayer petition
is required for the bonds, no debt of the redevelopment district or the city is created and project
revenue can be used to pay debt service. A public hearing is required before the lease can be
executed, approval of the DLGF and the fiscal body of the unit must be obtained, and taxpayers
can remonstrate and obtain a hearing before the DLGF.

TIF/IDB's

In recent years, a creative financing structure has emerged (sometimes referred to
as TIF/IDB's (i.e., industrial development bonds with a tax increment finance component)) that
can be used to provide economic incentives from a unit (i.e., city, town or county) to a proposed
developer.



The basic structure of the transaction is as follows:

The unit (in conjunction with the unit's economic development commission) sells
taxable economic development revenue bonds to a subsidiary or affiliate of the
developer that is acceptable to the unit.

The proceeds of the Bonds are loaned by the unit to the developer pursuant to a
loan agreement for economic development purposes and used by the developer to
finance all or a portion of its development.

To secure the developer's obligation to repay the loan under the loan agreement,
the developer executes a promissory note in favor of the unit agreeing to repay the
loaned amounts.

Prior to the issuance of the bonds, the unit's Redevelopment Commission pledges
the TIF revenues generated in an economic development area that includes the
developer's property to offset the developer's obligation to pay on its promissory
note to the unit.

The loan agreement between the unit and the developer provides for a credit
mechanism whereby to the extent TIF is available to pay on the bonds, the
requirement of the developer to repay its promissory note is credited/offset.

To secure the unit's obligations to pay the bonds, the unit enters into a trust
indenture with a trustee. The unit assigns the promissory note to the trustee.

Local Concerns in Issuing Redevelopment Bonds
Some typical local concerns in issuing redevelopment bonds are:

The complexity of the method of computing increment and determining net
assessed values;

The perception of other taxing units that their ability to raise revenue will be
restricted or that their tax rates will be increased (the "hidden tax" objection);

The impact of tax abatements on TIF;

General concerns regarding size of area;

Issues concerning single project financing vs. development of a larger area;
The potential unlimited duration of TIF areas;

The issue of capturing existing increment as opposed to leveraging new
development;

The prospect that additional security (such as corporate guarantees or letters of
credit) might be necessary for the financing;
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9. The fact that computation of the tax increment involves a "netting out” process
that considers tax exemptions, deductions, and delinquencies; and

10. The shaping of an area in such a way as to conform to the requirement for
findings of an "area needing redevelopment” (except in economic development
areas) and to concerns about the size of an area expressed in the DLGF
administrative and State Board of Accounts' TIF regulations.

Marketing Concerns in Issuing Redevelopment Bonds
Some typical concerns in issuing redevelopment bonds are as follows:
1. Obtaining a rating may be necessary due to the increased risk of TIF bonds.

2. Obtaining bond insurance may be desirable to lower the interest rate, but this must
be balanced with the cost of the insurance.

3. A feasibility study will be necessary to determine how much future increment can
be expected to pay off the bonds (i.e., the coverage ratio).

4, A financial advisor should be retained to help with structuring the issue (e.g.,
maturity schedules, reserves, capitalized interest), feasibility studies, obtaining a
rating, evaluating the necessity of bond insurance, preparing the Official
Statement and marketing the bonds.

TIF Issues Subsequent to Initial Offering

Whenever a county, city, or town is issuing its first TIF bond it should be sure it is
structured to allow subsequent issues. A parity bond provision should be added to allow
subsequent TIF issues on a parity with the first issue so long as the projected TIF revenue is at
least equal to some multiple, such as 1.25, of the projected debt service on all the parity bonds.
Even if in the future this parity bond test cannot be met, junior lien TIF bonds can still be issued
so long as the original bond resolution allowed any available TIF left after debt service on the
first bonds to be used, to the extent available, to pay debt service on other TIF bonds.

Department of Local Government Finance

The TIF law provides that the DLGF and the State Board of Accounts shall make
and prescribe those rules and procedures that they consider necessary for the implementation of
the statutes. This authority resulted in the promulgation of DLGF and State Board of Accounts
rules that first became effective March 1, 1989. The rules contain a number of provisions that
require notice to the DLGF and to county auditors. The rules are also designed to assist
Redevelopment Commissions and auditors in the calculation of the increment.

General Reassessment and ""Trending"

DLGF regulations include a method for adjustment of the base assessment in an
allocation area to neutralize any effect of the general reassessment of real property on tax
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increment. The adjustment is based on the comparative increases caused by the reassessment
with respect to the allocation area and the county. Additionally, with the 2006 legislation that
requires annual adjustments, 1C 36-7-14-39(h) requires an annual adjustment to neutralize the
effect of such annual adjustments. The DLGF retains discretion to see that the final adjustment
will result in the production of an amount of tax increment that equals or exceeds the amount that
would have been produced if the general reassessment had not occurred. It is extremely
important that Redevelopment Commissions monitor the DLGF's actions in this regard. An
adjustment following a general reassessment will affect the amount of tax increment that can be
produced in an allocation area until the next general reassessment. It is unclear what effect the
annual trending adjustments will have on tax increment. (See "Trending and Reassessment™” on
page 125 below.)

Miscellaneous Items of Interest

In recent years, the Indiana General Assembly has amended the provisions
relating to redevelopment law. Those amendments which will have a more substantive impact
upon TIF financings are highlighted below.

1. A section to IC 36-7-14 was added which protects the interests of the holders of
bonds issued by a county Redevelopment Commission in the event a municipality
withdraws from the county's redevelopment district by establishing its own
Redevelopment Commission, or in the event a municipality that has a
Redevelopment Commission annexes additional territory within the county.

2. IC 36-7-14 was amended to provide in a general way that a Redevelopment
Commission has the power to contract for the construction of local public
improvements or structures necessary for redevelopment or economic
development.  The amendment deletes references to particular types of
improvements or structures so as to eliminate any negative implication that a
Redevelopment Commission may not contract for the construction of certain
types of improvements or structures that are not specifically listed.

3. IC 36-7-14 eliminates the requirement that a Redevelopment Commission must
have completed two appraisals of the property proposed to be acquired at the time
a declaratory resolution and redevelopment plan are adopted. Under the new law,
the two appraisals are required to be obtained prior to commencing actual
acquisition proceedings, and estimates will suffice at the time of the declaratory
resolution.

4, A section to IC 36-7-14 was added which makes clear that a declaratory
resolution previously adopted by a Redevelopment Commission may be amended
to add allocation provisions for TIF by the adoption of a resolution by the
Redevelopment Commission following a public hearing in accordance with
IC 36-7-14-17.5. Such an amendment need not go through the more extensive
procedures required for the original establishment of the redevelopment project
area or economic development area.
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A chapter was added to the redevelopment statute, 1C 36-7-25, which sets forth
additional powers of Redevelopment Commissions. This new chapter provides a
Redevelopment Commission with the power to finance projects, improvements or
purposes that are not located in a redevelopment project area or economic
development area if the projects, improvements or purposes directly serve or
benefit those areas. The new chapter also permits two or more units to jointly
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